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DISCLAIMER!

The information presented herein is for educational and historical purposes only.
This information may not reflect the current state of federal, state, county, and
municipal statutory mandates, industry guidance, statistics, and other relevant
content on the totality of the costly and harmful outcomes of an employee’s on-and-
off-the-job substance abuse. Therefore, the reader retains full responsibility for the
use of the information contained here.

Ernest C. Blount
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What You Need To Know and How to Benefit!

The Way It Is:

You’re a small business owner. You're concerned about the potential for employee
substance abuse within your organization. You’re aware of the liabilities and costs.
That concern arises due to your sense of the level of societal alcohol and drug abuse.

Well, your concerns are justified. No workplace is immune. For the small
business owner, statistics show that one out of every ten of your workers is a heavy
drinker or illicit drug user. Of these, one in six is both. Although the vast majority of
your employees do not engage in on-the-job substance abuse, the few who do have the
potential to cost you heavily in multiple ways.

Reports indicate that small to mid-sized businesses are at a disadvantage when
it comes to mitigating drug and alcohol abuse in the workplace. Reportedly, most small
businesses have not implemented programs to combat employee on-the-job drug or
alcohol abuse, therefore these companies are more likely to be the “employer of
choice” for workers who engage in on-or-off-the-job substance abuse.

So, what about some specifics of substance abuse in the workplace?

According to the National Council on Alcoholism and Drug Dependence
Inc., in their 2022 Report titled Drugs and Alcohol in the Workplace

v 70 percent of the estimated 14.8 million Americans who use illegal drugs
are employed.

v" Marijuana is the most commonly used and abused illegal (or legal) drug by
employees, followed by cocaine, with prescription drug abuse steadily
increasing.

v Alcohol and drug use among employees and their family members can be an
expensive problem for businesses, with issues ranging from lost
productivity, absenteeism, injuries, fatalities, theft, and low employee
morale, to an increase in health care, legal liabilities, and workers’
compensation costs.”

Some Statistics:

The National Center for Drug Abuse Statistics for 2022 categorizes and
summarizes some of the most noteworthy drug abuse data.
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Drug Abuse:

v" 50% Half of [the] people 12 and older have used illicit drugs at least
once.

v/ 700K Drug overdose deaths in the US since 2000 are nearing (1)
million.

v’ 37.309 million Americans aged 12 years and older in 2020 were current
illegal drug users.

Drug Abuse Demographics:

v’ 22% of males and 17% of females used illegal drugs or misused
prescription drugs within the last year.

v Drug use is highest among persons between the ages of 18-25 at
39% compared to persons aged 26-29, at 34%.

Drug Abuse—Related Deaths:

v" Accidental drug overdose is a leading cause of death among persons
under the age of 45.

v" Over 70,000 drug overdose deaths occur in the US annually.

v" The number of overdose deaths increases at an annual rate of 4.0%.

Marijuana Abuse:

v 47.103 million or 18.7% of Americans over the age of 18 use marijuana
at least once over 12 months.

v’ Usership in this age group increased 3.9% from 2019-2020.

v' Marijuana is illegal under Federal law but 15 states have legalized
its recreational use. Within those states it’s estimated that sales
topped $14 billion in 2019 with sales projected to reach $30 billion
or higher in 2023.

Alcohol Abuse:

v Though legal 140,557 Americans die from the effects of alcohol in an
average year.

v 1-in-10 Americans over the age of 12 have Alcohol Use Disorder.

v" Among the 15 million individuals with Alcohol Use Disorder, less than
8% receive treatment.
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17.5% of Florida adults over 18 binge drink at least once per month.
An average of 10,655 annual deaths in Florida are attributable to
excessive alcohol use.

The 5-year average annual rate of excessive alcohol deaths per
capita in Florida increased by as much as 54%.0% from 2015 to
20109.

69.2% of people who die from excessive alcohol use in Florida are
male.

Fentanyl Abuse:

v

v

v

v

First developed in 1959-60, Fentanyl is 50-to-300-times more potent
than morphine. It is a synthetic opioid.

Fentanyl abuse statistics indicate it is the world’s deadliest opioid,
causing almost half of all overdose deaths nationwide.

2MG Less than 0.007% of an ounce of Fentanyl causes certain
death.

43K Statistics indicate 42,700 Fentanyl overdose deaths in 2020.

Prescription Drug Abuse:

v

v

v
v

45.8% of American adults used a prescription drug legally or not within
the past 30 days.

16M 6% of Americans over the age of 12 abuse prescriptions in a
year.

2M 12% of prescription drug abusers are addicted.

82% 4 out of 5 pharmacy-filled prescriptions are opioids.

Opioid Defined:

v

Opioids are a class of drugs naturally found in the opium poppy plant
that works in the brain to produce a variety of effects, including the
relief of pain with many of these drugs.

Opioids can be prescription medications often referred to as painkillers,
or they can be so-called street drugs, such as heroin

Many prescription opioids are used to block pain signals between the
brain and the body and are typically prescribed to treat moderate to
severe pain.

In addition to controlling pain, opioids can make some people feel
relaxed, happy, or “high,” and can be addictive.
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v

Additional side effects can include slowed breathing, constipation,
nausea, confusion, and drowsiness.

Drug Testing:

v

v

Quest Diagnostics 2022 Annual Report Drug Testing Index™ and
Industry Insights.

“Workforce Drug Test Positivity Climbs to Highest Level in 2
Decades. The rate of positive drug test results among America's
workforce reached its highest rate last year since 2001 and was up more
than 30% in the combined US workforce from an all-time low in 2010-
2012.

Based on a Quest Diagnostic® study of more than 11 million deidentified
urine, hair, and oral fluid drug test results collected between January and
December 2021, the annual analysis, published as the Drug Testing
Index, offers revealing insights into workforce drug use as employers
grapple with creating safe, healthful work environments amid an
ongoing recruitment and retention crisis.

The logical question, given these stats, is, “Is some level of substance
abuse a realistic possibility within your organization?

Costs of Drug Abuse:

v

Estimates of the costs of drug abuse vary depending on the source,
categories, how data is collected, and the timeframe of the collection.
The federal budget for drug control in 2020 was $35 billion.

The National Institute on Drug Abuse has estimated annual costs as
high as $820 billion. The total cost to American society goes far beyond
financial costs including:

= Crime

Unemployment, domestic abuse, divorce, and homelessness.
Deaths from overdose

Plus, plus, plus.

Obtaining a contemporary comprehensive estimate of the total costs of
drug abuse to American society for substance abuse may be cost
prohibited and therefore not be obtainable.

v" Whatever the total cost one can safely conclude that the cost is staggering.
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Questions:

v You question if you are doing enough to prevent intrusion of substance
abuse into your organization and if what you are doing is enough and
working.

v" Further complicating your concerns is that at the state level the
legalization of the recreational and medical use of marijuana is trending
up.

v" How are you going to manage that reality?

Good question.
What's your answer?

Impression:

You want to keep your organization safe and free of workplace substance abuse. You
understand all the negatives that go with it; you've taken precautions. You've developed
what you think is an effective drug testing policy. This policy protects managerial
rights while respecting your employees' legal rights.

Figuratively, you've deployed an umbrella shield.

Under your umbrella, you have developed a series of basic pre and post-
employment random, post-accident, and reasonable suspicion drug testing
requirements.

v Pre-employment drug testing is pretty simple. That's a done deal.

v Post-employment testing requirements are new and cover the basics.
These a.re mandatory drug tests that apply to all employees.

v’ Each category of testing and requirements is published in your
Employee Handbook.

v Each employee has acknowledged this requirement and signed a consent
form.

v Post-employment tests range from random, post-accident to return
to work and reasonable suspicion. Each test is intended to expose
workplace substance abuse.

v This ensemble of tests comprises the basics. Theoretically, problem
employees are identified and all relevant legal and contractual issues are
resolved.

For-cause testing is omitted; might be too intrusive and there are legal
caveats that can be avoided.
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v You've met all requirements of applicable state and federal laws.

v You're legal and Human Resource professionals have vetted both your
pre and post-employment drug testing policies and given a thumbs-up
on both.

v" Furthermore, they think the policies comply with the requirements of
The Americans with Disabilities Act (ADA). But, compliance with
ADA has yet to be tested; this is another legal exposure that is to be
determined.

v Overall, you're feeling relatively comfortable with what you're doing.

Your drug testing policies appear to mitigate the occurrence of some of the
following major risks:

Workplace substance abuse
High turnover of personnel

Drug overdoses

Vehicle accidents

Fatal vehicle accidents

Injuries lost time and production

Fatal workstation accidents

Workman's compensations claims
Absenteeism

Abuse of sick leave

Loss of production

Illegal activities including drug sale and theft
Supervisor and co-worker attitudinal interaction action issues

N N N N N T U N N N NN

From all appearances, your drug testing policies are working as planned.
But what if?
It seems like there is always a "But what if?" question, or two, or more.
Well, the "But what If?" question is about to be answered.

Weakness Disclosed:

In a men's restroom, an executive overdoses on Heroin...and dies.

His behaviors had indicated that something was wrong; but what?

You thought you were covered.

If he had a drug problem it would show in the next required test perhaps a
random. Due to health privacy issues, and lacking an alternative testing policy, you had
to wait for a routine test to hit to determine if the suspicious behaviors were drug
abuse-related. He had not disclosed the use of prescription medication.
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And the executive who overdosed is not the only employee with questionable
behavior issues.

This is when you realize that long intervals occur between routine testing.

This gap in testing is problematic as an employee can develop a substance
abuse issue that goes unresolved

You're not feeling so comfortable now.

This gap in drug testing has to be closed.

So you reluctantly developed a policy authorizing a for-cause test.

The real world has arrived. Don't make the mistake of omitting for-cause drug
testing from your post-employment drug testing protocols.

The For-Cause Test:

Time-lapse intervals between routine post-employment testing can be significant.
Testing gaps can last weeks and even months. This occurrence can create substantial
life
safety risks and legal liabilities if an employee develops a substance abuse problem in
the interim and reports for work.

Therefore, as a supplement to routine post-employment testing, you've
developed a policy that authorizes for-cause drug testing.

v For-cause means that an employee will be required to submit to a drug
test if a supervisor has reasonable suspicion to believe that the
employee is working under the influence of drugs or alcohol.

v' For-cause testing is on-demand testing.

v The employee is immediately removed from their work assignment.

v Exigent circumstance dictates this immediacy.

This is your catch-all policy.

Good that you have it; you need it.

But, for all its good intent, implementation of this policy creates a list of red flag
issues for management.

For instance, the employee may hire a lawyer and complain that:

The test is an invasion of privacy.

The test was unnecessary.

The test was excessively imposed.

Test results were indiscriminately disclosed.

Specimen collection was indiscreet
The test was done based on some discriminatory basis, such as race, sex,
or disability.

AN NN YN
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v" The test was an unreasonable search and seizure conducted without
reasonable cause.

v The test was not in compliance with the Americans with Disabilities Act

Managing the problem is your job.
You best get it right if potential legal issues are to be avoided or mitigated.

Management of For-Cause Drug Testing:

As noted management of for-cause drug testing is fraught with a matrix of fairness,
legal, privacy, definitional, drug testing policy, and procedure compliance issues.

v' Why? This test is discretionary.

v"Unlike other testing categories, where all employees are tested, the for-
cause test identifies and singles out a specific employee suspected of
workplace substance abuse.

v Ordering a for-cause, on-demand drug test is a serious decision.

Such a decision must be well-thought-out before implementation. And a
supervisor may not have a lot of time to make the assessment or have been properly
trained in how to objectively identify and document common behaviors associated with
drug abuse.

Therefore, comprehensive training of supervisory personnel is required. At least
a couple of hours is needed. That is if you want to ensure consistency in the
establishment of reasonable suspicion. So if your organization is not under federally
mandated testing requirements you'll have to develop and administer your policies,
guidelines, and training lesson plans.

Here are a few best practices that should be included in your supervisory
training:

v For-cause, on-demand drug testing should be an element of a drug
testing policy, and while discretionary, it is predicated upon the
establishment of reasonable suspicion before implementation.

v An organization's drug testing policy should be explained to each
employee with particular emphasis on the requirement for a for-cause,

v on-demand test following the supervisory establishment of reasonable
suspicion.

v Supervisory training should include, but not be limited to life
safety issues, both internal and public, legal liabilities, negative
business, personal and societal consequences, costs, etc. Provide
cluesviaa
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v comprehensive checklist that identifies common, objective,
observable, physical, psychological, emotional, and behavioral
characteristics associated with substance abuse, legal or illegal, in
or out, of the workplace. Documentation requirements.

v If the test sample is not taken on-site do not allow the suspect
employee to drive to the offsite test location. The operation of a
company vehicle is only permitted after a negative test result.

v Provide an appeal and retest provision for those employees testing
positive.

For-cause drug testing is only initiated after an analysis of an employee's
observable, identifiable, documentable, physical, and emotional behaviors establishes
reasonable suspicion of substance abuse.

Warning! Rumors, whisperings, hunches, and or suspicion alone of workplace
substance abuse is not sufficient verification to justify for-cause drug tests.

Don't act on an impulse.

As a supervisor, once suspicion becomes a valid concern, if possible,
collaborate with another supervisor in establishing reasonable suspicion that the
suspect employee is working in an impaired state. This collaboration is intended to
protect both the supervisor and the employee.

Reasonable Suspicion Defined:

So, what is the definition of reasonable suspicion?

The U.S. Supreme Court in Ornelas v. the United States, 517 U.S. at 695-96
(citations omitted) has said "...Articulating precisely what "reasonable suspicion™ and
"probable cause™ means is not possible. They are commonsense, nontechnical
conceptions that deal with the factual and practical considerations of everyday life on
which reasonable and prudent men, not legal technicians act. As such, the standards are
not readily, or even usefully, reduced to a neat set of legal rules."

Possible translation:

v Be prepared to objectively identify, articulate, and document behaviors
commonly associated with substance abuse and do so in sufficient detail

v’ so that a reasonable and prudent person looking at the same set of facts
would concur that the ordering of a for-cause drug test was based upon
reasonable suspicion of workplace substance abuse and justified.

Of course, you should get a legal opinion from your attorney as to what

constitutes reasonable suspicion. That opinion should guide your analysis of suspected
workplace substance abuse and the objective documentation of same.
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Substance Abuse Defined:
So, how is substance abuse defined?

""Substance abuse is the use of a mood or behavior-altering substance
resulting in significant impairment or distress. This abuse can affect a
person’s physical health and personal or social functioning. Substance
abuse can include regular, excessive, compulsive drinking of alcohol and
the habitual use of illegal drugs.”

According to MedicineNet.com, in a report collated December I, 215, there
is no universally accepted definition of substance abuse.
But, here are two definitions for your consideration:

1. From the Fourth Edition of the Diagnostic and Statistical Manual of the
Mental Disorders issued by the American Psychiatric Association:

"A maladaptive pattern of substance use leading to clinically
significant impairment or distress, as manifested by one (or more) of
the following, occurring within 12 months:

v Recurrent substance use results in a failure to fulfill
major role obligations at work, school, or home. (e.g.,
repeated absences or poor work performance related to
substance use; substance-related absences, suspensions,
or expulsions from school; neglect of children or
household)

v" Recurrent substance use in situations in which it is
physically hazardous. (e.g., driving an automobile or
operating a machine when impaired by substance use)

v Recurrent substance-related legal problems. (e.g.,

arrests for substance-related disorderly conduct)

v’ Continued substance use despite having persistent or
recurrent social or interpersonal problems caused or
exacerbated by the effects of the substance. (e.g.,
arguments with spouse about consequences of
intoxication, physical fights).

2. Medicine Plus, a service of the U.S. National Library of Medicine and
National Institutes of Health cite this definition. This definition includes the
misuse of medications, alcohol, or illegal substances.
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Analysis:

Each definition does not distinguish between legal or illegal substances; either may be
abused and are. Further, noted indicators of substance use are generalized. Reference is
made to observable physical and emotional behaviors without citing examples.

You need specific examples of behaviors that characterize substance abuse and
your supervisory personnel must be trained to identify those characteristics.

You must have credible, actionable direction if you are to act appropriately in
establishing reasonable suspicion of workplace substance abuse.

well, there you have it.

Of course, you'll require much more information than provided herein.
Hopefully, you'll find this information helpful. Maybe even a wake-up call is
stimulated.

What Observable, Documentable, Physical, and Emotional Behaviors
Obijectively Establish Reasonable Suspicion of Workplace Substance Abuse
Thereby Justifying a For-Cause, On-DemandDrug Test?

In the book, How to Recognize and Manage Workplace Substance Abuse,

Part IV: General Clues and Warning Signs, five (5) behavior categories associated
with substance abuse are outlined:

v' Physical behavior clues:
= Eighteen (18) specific illustrations.
v Psychological clues:
= Eight (8) specific guides.
v Physical appearance clues:
= Thirteen (13) specific markers.
v Speech issue clues:
= Four (4) classics.
v Body odor clues:
= Three (3) markers.

The book is prepared as an educational resource and as a quick reference guide
for management and supervision.

Included is a nine-page in-depth multipart checklist for use by supervision, as
an aid, in the objective identification and documentation of behaviors commonly
associated with substance abuse; thereby establishing reasonable suspicion of
substance abuse and justifying for-cause drug tests.

In Part VVI: Clues of Substance Abuse for Specific Substances, thirteen (13)
common legal and illegal substances are identified ranging from alcohol to Flakka.

v Alcohol
v Amphetamine
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Barbiturates
Benzodiazepine
Cocaine

Crystal Meth

Flakka

Heroin

Marijuana 10. Methamphetamine Il. MDMA (Ecstacy)
Opiates

Phencyclidine (PCP)

AN N N N N NN

Each of these substances is separated into four (4) categories. These categories
aid in objective, documentable, recognition of abuse with supplemental qualifying
notes:

Sample Behavior Clues (196)
Sample Commercial Names (46)
Sample Street Names (192)
How Ingested (52)

AN NN

Part V: Alcohol and Drug Detection Timeframes outline detection timeframes for each
drug using urinalysis.

Conclusion:

The book How to Recognize and Manage Workplace Substance Abuse is crafted as a
multidimensional resource. The author draws upon his experience as the chief security
officer for a large corporation, and extensive subject matter research, in preparing this
work.

Take it from a person who has lived and worked in the trenches of the real
world...you need this resource.

The book provides management and supervision credible information, practical
insight, structure, and guidance that will aid in the objective establishment and
documentation of reasonable suspicion of workplace substance abuse and management
of for-cause substance abuse cases.

A valuable multi-dimensional checklist is included.

This checklist provides structure and guidance that aids in the organization,
identification, and documentation of common substance abuse behaviors. Mediate
guesswork in establishing reasonable suspicion. Your management and supervisory
personnel will value this checklist.

Page | 17




Also provided is an overview of the historical evolution of workplace substance

abuse, mitigation efforts, its dollar costs, and negative business, personal, and societal
consequences.

L Excerpted from an article by Carolyn Buppert, INP, JD, on Medscape.

http://www.medscape.com/viewarticle/523617 ? Excerpted from Quest Diagnostics report titled Reasonable
Suspicion Testing. www.questdiagnostics.com.

Authorization and Caution:

This document may be distributed without authorization from the author.
Attribution is required to avoid violation of the authorization and international
copyright laws.

Caution: the author is not a lawyer and he does not render legal opinions or
advice. Therefore, competent legal counsel should be consulted before utilizing any
of the information provided herein.

Furthermore, there is no written or implied warranty as to the absence of
errors or omissions such as, but not limited to, misinformation, grammatical errors,
typos, accuracy, completeness, or timeliness of the content presented.

Use, of this information, without consulting legal counsel is at your own risk.

Page | 18




Author: Ernest C. Blount, BA

Certified Fraud Examiner (Ret)
Order the book: www.ernestcblount.com

ABOUT THE AUTHOR:

Mr. Blount is a native Floridian, husband, father, grandparent, military veteran, Florida
Atlantic University graduate, good neighbor, and friend.

Professionally, he’s a former municipal chief of police, homicide, and major
crimes investigator, chief security officer for a large Florida corporation, VP of a
multinational security firm, certified fraud examiner, published author of business texts,
in civil litigation a consulting and testifying expert.

His metaphor for life is “I’ve seen the monkey dance.”

In the course and scope of his life and career, he’s learned a lot about people, the
legal profession, civil and criminal business legal risks, the requirement for professional
competency in the resolution of legal issues, and the importance of integrity and trust in
all relationships.

Mr. Blount is a LegalShield Independent Associate.

Page | 19



http://www.ernestcblount.com/

